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WC Docket No. 09-197

REPLY COMMENTS OF PETITIONER, STANDING ROCK
TELECOMMUNICATIONS, INC.

Standing Rock Telecommunications, Inc. ("SRTI")\ replies to the initial comments ftled on

its Petition for Reconsideration of the Wireline Competition Bureau's ("Bureau") August 24, 2010

ETC Designation Order ("Order") as follows:

SRTI has petitioned the Bureau for reconsideration of paragraphs 25, 27, and 28 (among

others) of the Order in which the Commission refers the redefinition of West River's service area to

the State of North Dakota for concurrence before that redefinition is effective.

A majority of commenting parties who flied comments in response to the Bureau's

October 15, 2010 Public Notice support SRTI's Petition for Reconsideration. These supporting

commenters include the Coeur d'Alene Tribe (a federally recognized Indian Tribe), the Cheyenne

River Sioux Tribe Telephone Authority ("CRSTIA"), a tribally-owned Eligible Telecommunications

1 SRTI is a 100% Tribal-government owned wireless carrier of the Standing Rock Sioux Tribe ("SRST"), recently

designated an Eligible Telecommunications Carrier ("ETC") for entire wire centers within its licensed service area within

tlle Standing Rock SiolLx Reservation in tlle Wireline Competition Bureau's ("Bureau") Memorandum and Order dated

August 24, 2010 ("Order"). While SRTI and SRST are pleased with the ETC designation, SRTI seeks Bureau

reconsideration of the provision that redefinition of the rural service area must be conditioned on SRTI obtaining the

"consent" of the State of North Dakota.



Carrier, and the. Chairman and CEO of the telecommunications company Tehan Woglake, a

member of the Rosebud Sioux Tribe of South Dakota. All three commenters agree that a rural

service area redefinition for tribal telecommunications service providers should be the

"responsibility of the Commission," and that this is compelled by the authority granted the

Commission under 47 U.S.c. § 214(e)(6) for "common carriers not subject to state commission

jurisdiction," by Commission precedent ranging from the Indian Pdio/Statcnrnt to the Commission's

prior reconciliation of the language of pre-existing Section 54.207 of the Commission's Rules with

the mandatory preemption of state regulation of tribally-owned common carriers such as SRTI

including state commISSIon approval of rural serVIce area redefinition - as provided for by

Congress' enactment of Section 214(e)(6).2

Only two parties have flied initial comments opposing the petition for redefmition3
: the

North Dakota Public Service Commission ("NDPSC"), which seeks to exercise jurisdiction; and

West River Telecommunications Cooperative ("West River"), the incumbent rural telephone

company whose rural service area is being redefined by the Commission's Order. None of their

arguments overcome the mandatory statutory directive of Section 214(e)(6) or of controlling

COlTllnission precedent.

For example, both the NDPSC and West River argue that the NDPSC has jurisdiction over

West River as an incumbent rural telecommunications company.4 West River argues that the

Bureau's referral of the redefinition proposal was "based on [the FCC's recognition of] the

jurisdiction of the NDPSC CMT Wtst River:s" This is incorrect. The Bureau's conditioning of the

Standing Rock designation in the three redefmed West River wire centers was based solely on the

2 Comments of Coeur d'Alene Tribe at 2-3; Comments ofCRSTTA at 5-7; Comments of Tehan Woglake at 1-2.

3 The South Dakota Commission filed no Initial Comments, but did serve Reply Comments opposing the Petjtion on

November 30, 2010 which appear to be consistent with the Comments of the ND PSC.

4 Comments of NDPSC at 2 (quoting N.D.C.C. § 49-21-01.7(13)("the Commission has the power to designate

geographic service areas for the purpose of determining universal service obligation and support mechanisms under the

federal act."); Comments of West River at 4.

5 Comments of West River at 4.
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Bureau's interpretation of the requirements of Commission Rule 54.207(d), not on any state

statutory authority for regulation of incumbent lural telephone companies.6 But, as SRTI has

conclusively demonstrated, the Commission itself found in its Wcstfffl Wirdcss Opinion and Order

that Commission Rule 54.207(d) was superseded by the subsequent enactment of Section 214(e)(6).

This lUle therefore, did not contemplate the current situation in

which the Commission, in the absence of state jurisdiction over a

carrier [a tribally-owned carrier such as SRTI operating exclusively

within tribal boundaries], has a statutory obligation to be the sole

designating entity under section 214(e) (6). 7

The NDPSC does not even mention the Commission Rule nor the statutory mandate of

Section 214(e)(6) upon the Commission in its Comments.

On the other hand, West River is either confused about the significance of the "Eligible

Telecommunications Carriers Act of 1997", as found in Section 214(e)(6) or, for its own interests,

simply ignores its impact upon tribally-owned common carriers seeking ETC designation. As the

legislative history makes clear, Congress amended Section 214(e) of the 1996 Act because

"States ... have no jurisdiction over tribally owned common carriers..." and to address that fact,

Section 214(e)(6) was enacted to fill that void, to give telephone companies owned by certain

federally-recognized Indian tribes an opportunity to become designated as ETCs and to receive

federal universal service support.s

West River counters SRTI's reliance on the mandatory language of Section 214(e)(6) by

relying on seemingly contralY language in the final sentence of Section 214(e)(5) ("SERVICE AREA

6 "CaNsti'17.t vith Cml1issim rules, Standing Rock's designation in the three rural telephone company wire centers is

conditioned on the consent of the North Dakota Commission to redefInition of West River's selvice area." Order, ~13

& n.38 (citing 47 C.F.R. § 54.207(d» (Emphasis added). "In aarrdanre vith = rules, we will submit tllls order to the

North Dakota Commission and request that the state commission treat it as a petition to redefIne West River's selvice

area." Order, '127 & n.68-69 (citing 47 C.F.R. § 54.207(d) (Emphasis added); SIr alsq SRTI Petition for Reconsideration

at 3 & n.2 (same).

7 WtStem IVJrd~ Memorandum Opinion and Order, 16 FCC Red 18133, at 18140(2001); sa; SRTI Petition for

Reconsideration at 3-4 (quoting Order).

8 Congressional Record, S12568 (Nov. 13, 1997)(quoting Senator McCain) & HI0808 (quoting Rep. Markey)(fIled as

exhibits to SRTI's written ex putein WC Docket No. 09-197 (October 29,2010)
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DEFINED"), which defines a rural telephone company's service area as its "study area" unless and

until "the Commission and the States" establish a different definition. However, West River's

dissection of the final sentence of Section 214(e)(S) ignores the critical fact that Congress included a

parenthetical in the first sentence of Section 214(e)(S) to reference the other alternative for service

area redefinition: the introduction of new exclusive Commission authority under Section 214(e)(6)

over tribally-owned carriers not subject to state jurisdiction: "[t]he term 'service area means a

geographic area established by a State Commission (or the Commission under paragraph (6)) for

the pUlpose of determining universal service obligations and support mechanisms. 9
" Thus, as

CRSTTA's comments recognize,lO the Commission has exclusive statutory authority to redefine a

rural telephone company's service area in the case of a common carrier, such as a tribally-owned

carrier, that is not subject to state jurisdiction.

Accordingly, in the case of a tribally-owned carrier such as SRTI, which by definition is not

subject to state commission jurisdiction, West River's reliance on other provisions such as 47 US.c.

§ 410(b) (referenced in Section 214(e)(S)),11 and North Dakota statutes are of no relevance. Nor

does the fact that not all consumers living within the exchanges are Native Americans (many

residents are not Native Americans on other reservations with tribally-owned ETCs); as West River

9 47 U.S.c. § 214(e)(5)(Emphasis added); crJyPlre Section 214(e)(5) as enacted under the 1996 Act with an"lended

Section 214(e)(5) following enactment of the Eligible Telecommunications Carriers .Act of 1997. Similarly, the

Commission's 1997 Uru'Jel:'*lJ Servia: First Repa:t and Order, upon which the Bureau appears to have relied for the language

in the Order that the Act "requires" that the Commission and the appropriate state commission "agree" to redefine the

rural telephone company's service area, was based on the 1996 Act before the statute was amended by the Eligible

Telecommunications Carriers Act of 1997 to address the situation of common carriers not subject to state jurisdiction.

Sce Order at '17 & nn. 16-17; UnilffsaJ Servia: pjrst Rq:a:t and Order, 12 FCC Rcd at 8880-81, para. 187 ("[t]he plain

language of section 214(e)(5) dictates that neither the Commission nor the states may act alone to alter the defuution of

service areas served by lural carriers.").

III Comments of CRSTTA at 5 ("[W]hen Congress amended the CommUlucations Act in 1997, it also amended the first

sentence of 47 U.S.c. §214(e)(5) to make it consistent with the new § 214(e)(6) such that an ETC's service area can

alternatively be 'established by... the Commission under paragraph 6."').

II Comments of \Vest River at 3-5.
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asserts, have any consequence.12 The issue is whether a tribally-owned carrier operating within the

boundaries of its reservation is subject to state commission jurisdiction.

West River also argues that "[t]here is no question that the NDPSC has state jurisdiction

over aspects of West River's operations, including the definition of its service area for universal

service purposes. 13
" But West River's own filings with the Commission confirm otherwise. In

West River Telecommunications Cooperative's May 9, 2002 certification filing with the Commission

to disaggregate and target its high cost universal service support for its study area in the State of

North Dakota (SAC 381637), West River elected disaggregation "Path 3" of a carrier "not subject to

state jurisdiction.14
" Why West River stated it was "not subject to state jurisdiction" in a federal

High Cost Fund disaggregation certification filing is not entirely clear, especially given its contrary

statements in its Comments, but it did so. Rule 315(d)(6) is a disaggregation path for "carriers not

subject to the jurisdiction of a state, e.g. certain tribally owned carriers .... ,,15 West River represented

to the Commission that "[t]he North Dakota ... Commission has ruled that it does not have

jurisdiction over this matter" and apparently filed a letter from the NDPSC "Claiming Lack of

Authority to Act on Disaggregation Plan." Therefore, even in the case of the rural telephone

company West River, much of whose study area (including three wu:e centers) is within the

boundaries of the Standing Rock Sioux Reservation, the North Dakota Commission appears to have

disclaimed jurisdiction in favor of the Commission's jurisdiction. Neither West River, nor the

NDPSC or any state cOlmnission, should be allowed to selectively claim that it has jurisdiction over

federal universal service matters involving wire centers in the same rural service area. Tlus is

12 Jd at 4.

11 Jd at 4 & n.8 (citing N.D.C.C. § 49-21-01.7(13) and quoting ND.C.C. § 49-21-01.7(12)("[t]he NDPSC has the power

to '[d]esigllate telecommunications companies as eligible telecommunications carriers to receive universal service support

under sections 214 and 254 of the federal act.").

I~ West River Telecommunications Cooperative - Path 3 Disaggregation Election (May 9, 2002)(attached as Exhibit .A).
15

47 C.F.R. § 54.315(d)(6).
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particularly true in cases such as here when Congress has mandated that state commissions have no

jurisdiction over tribally-owned common carriers.

CONCLUSION

SRTI respectfully submits that the Commission interpret and apply its governing statutes

and regulations in a "manner that comports with tribal sovereignty and the federal policy of

empowering tribal independence" as outlined in the Twelfth Report and Order. 16

Specifically, SRTI requests that the Commission reconsider its interpretation of the

interaction between the controlling statute, 47 U.S.c. § 214(e)(6) and pre-existing Commission

Rule 54.207(d)(1), and hold consistent with its own precedent in Wcsttm \X1Ji:dcss that the

Commission alone has the authority to make the ETC designation of a tribally-owned carrier,

including redefining a lUral study area contained within the boundaries of an Indian reservation.

Accordingly, SRTI requests that the Commission amend paragraphs 7, 13, 25, 27 and 28 of its

August 24, 2010 Order, to remove any requirement that SRTI consult with the North Dakota

Commission to obtain its consent to the Commission's redefinition of the lUral service area of West

River, and amend the August 24, 2010 order so that the Commission's proposed redefinition of

West River's service area is effective as of the date of release of the August 24, 2010 order.

16 Truflih Rqxrt and Ordt1; FCC Red 12208 at Para. 119
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D.\TED NOVEMBER 30, 2010.

Heather Dawn Thompson

Douglas G. Bonner

SNR Denton, LLP

1301 K Street, NW

Suite 600, East Tower

Washington, D.C. 20005

(202) 408-6400

(202) 408-6399 (Fax)

heatherdawn.thompson@snrdenton.com

doug.bonner@snrdenton.com

Attorneys for Standing Rock Telecommunications, Inc.
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Certificate of Service

I hereby certify that on November 30, 2010 a copy of the foregoing Petition of Standing

Rock Telecommunications, Inc. to Reconsider was served on the following parties by First-Class

Mail, postage prepaid:

Charles W. Murphy, Chairman

Standing Rock Sioux Tribe

P.O. Box D

Fort Yates, ND 58538

Sharon Gillett*

Chief, Wireline Competition Bureau

Federal Communications Commission

Washington, DC 20554

Nicholas Dcgani *

Wireline Competition Bureau

Federal Communications Commission

Washington, DC 20554

Ms. Divya Shenoy*
Telecommunications Access Policy Division
Wireline Competition Bureau
445 12th Street, S.W.
Room 5-B510
Washington, D.C. 20554

Mr. Charles Tyler*
Telecommunications Access Policy Division
Wireline Competition Bureau
445 12th Street, S.W.
Room 5-A452
Washington, D.C. 20554

Best Copy and Printing, Inc. *
445 12th Street, S.W.
Room CY-B402
Washington, D.C. 20554

Patrick J. Fahn*
North Dakota Public Service Commission
600 E. Boulevard, Dept. 408
Bismarck, North Dakota 58505-0480

- 8 -



Thomas L. Moonnan, Esq.
Woods & Aitken LLP
2154 Wisconsin Avenue, N.W.
Washington, D.C. 20007

Counsel for West River Telecommunications
Cooperative

Mary J. Sisak
Blooston, Mordkofsky, Dickens, Duffy
& Prendergast, LLP
2120 L Street, NW, Suite 300
Washington, DC 20037

Counsel for South Dakota Telecommunications
Association, et aI.

Alice E. Walker
McElroy, Meyer, Walker & Condon, P.C.
1007 Pearl Street, Suite 200
Boulder, Colorado 80302

Counsel to
Cheyenne River Sioux Tribe
Telephone Authority

Rolayne Ailts Wiest
Attorney
South Dakota Public Utilities Commission
500 E. Capitol Ave
Pierre, South Dakota 57501

Joseph Valandra
Chairman & CEO
Tehan Woglake, Inc.
P.O. Box 57122
Washington, DC 20036

Richard S. Myers
Jay N. Lazrlls
Myers Lazrlls
1220 19th Street, NW, Suite 500
Washington, DC 20036

Counsel for Coeur d'Alene Tribe

* by electronic mail

2>.137089\V·2
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EXHIBIT A I

WEST RIVER TELECOM -----------

May 9, 2002

Mr. William F. Caton
Secretary of the Federal Communications Commission
455 1i h Street Southwest
Washington, DC 20554

Irene Flannery
Universal Service Administrative Company
2120 L Street, N.W. - Suite 600
Washington, DC 20037

RE: WEST RIVER TELECOMMUNICAnONS - PATH 3 DISAGGREGATION
ELECTION

Dear Mr. Caton:

West River Telecommunications Cooperative ("West River"), pursuant to 47 CFR, Part
54, Section 315(d), hereby certifies that it will disaggregate and target high cost universal
service support into no more than two cost zones per wire center. West River serves a
study area in the State of North Dakota, NECA Study Area Code: 381637, and receives
federal universal service support in North Dakota. As indicated in part (6) of this
subsection, carriers not subject to state jurisdiction may select Path 3, but must certify
this election through the Federal Communications Commission. The North Dakota
Public Utilities Commission has ruled that it does not have jurisdiction over this matter.
West River therefore, provides the enclosed certification before this Commission

In accordance with 47 CFR, Part 54, Section 315 (d), this election shall be effective upon
filing. This election shall not limit the Company's ability to petition for a modification to
the disaggregation and targeting of support selected under this path.

Enclosed with this election, pursuant to 47 CFR, Part 54, Section 315 (d), (e) and (t), are
the following attachments:

Attachment 1: Description of the Rationale Used

PO BOX 467. Hazen, NO 58545.701-748-2211 • Fax 701·748·6800. www.westriv.com



WEST RIVER TELECOM ----------­
Attac1unent 2: Per-Line Level of Support for Each Category of High-Cost

Universal Service Support Provided

William F. Caton, FCC
Irene Flannery, USAC
May 9, 2002
Page 2

Attachment 3: Ratio of Per-Line Support Between Disaggregation Zones for Each
Disaggregated Category of Support

Attac1U11ent 4: Maps Identifying the Boundaries of the Designated Disaggregation
Zones of Support

Attachment 5:Letter from ND PSC Claiming Lack of Authority to Act on
Disaggregation Plan

The ratios reflected in Attachment 3 provide the basis for calculating disaggregated
annual support during the period this plan remains in effect. These ratios are applied to
the Company's federal universal service support amounts in each successive year or
reporting period to determine the disaggregation suppOli levels for each element in each
exchange.

My signature below certifies that I am an authorized representative of West River
Telecommunications Cooperative.

Respectfully submitted,

Albert Grosz
CEO/General Manager - West River Telecommunications Cooperative

cc: North Dakota PSC
South Dakota PUC

PO BOX 467. Hazen, NO 58545.701·748·2211 • Fax 701·748·6800. www.westriv.com


